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STATEMENT OF THE | SSUES

The issues in these cases are whether the follow ng rules pronul gated by
t he Respondent, the Departnment of Business Regul ation [now the Departnent of
Busi ness and Prof essi onal Regul ation], Division of Pari-nmutuel Wagering, are
val i d exercises of delegated |egislative authority: F. A C. Rules 61D 1.002(18)
[formerly 7E-16.002(18)] and 61D-1.006 [formerly 7E-16.006]; and emergency rul es
7ERR92-2(18) and 7EER92-6.



PRELI M NARY STATEMENT

On or about Novenber 16, 1993, the Petitioner, John R Wtner, filed a
Petition to Determine Invalidity of Rules. 1t challenged the validity of F. A C
Rul es 61D 1.002(18) [fornerly 7E-16.002(18)] and 61D-1.006 [fornerly 7E-16.006],
and emergency rul es 7ERR92-2(18) and 7EER92-6. The case was assigned to the
under si gned hearing officer on Novenber 18, 1993, and final hearing was
schedul ed for Decenber 13, 1993, at the Division of Adm nistrative Hearings in
Tal | ahassee.

On the norning of the hearing, the Respondent, the Departnent of Business
and Professional Regulation, Division of Pari-nutuel Wagering (the D vision)
filed a Motion to Dismss Challenge to Rule 7EER92-6 and 7E-16. 006, Florida
Adm ni strative Code. The notion was based on the assertion that the Petitioner
| acks standing. The notion was taken up at the begi nning of the hearing, and
ruling was reserved

At the final hearing, the Petitioner called no w tnesses but had
Petitioner's Exhibits A through K admtted in evidence. The Departnment called
three wi tnesses and had Respondent's Exhibits 1 through 3 admitted in evidence
at the hearing. The Departnment al so offered Respondent's Exhibits 4 and 5, and
ruling was reserved on the Petitioner's objections. It is nowruled that the
obj ections are overrul ed, and Respondent's Exhibits 4 and 5 are admitted into
evi dence.

The Departnent ordered the preparation of a transcript of the fina
hearing. The transcript was filed on January 7, 1994. Explicit rulings on the
proposed findings of fact contained in the parties' proposed final orders may be
found in the attached Appendi x to Final Oder, Case No. 93-6549RX

On January 20, 1994, the Division filed a Motion for Partial Summary Fina
Order, to which the Petitioner responded in witing in opposition. Like the
Motion to Disnmiss Challenge to Rule 7EER92-6 and 7E-16. 006, Florida
Admi ni strative Code, filed the day of the hearing, it was based on the assertion
that the Petitioner |acks standing to challenge those rules. As the Petitioner
points out in its response in opposition, both notions are now noot, as the
issues were tried and this Final Oder rules on them The notions are therefore
deni ed.

FI NDI NGS OF FACT

1. On or about Septenber 30, 1991, the Petitioner, John R Wtnmer, applied
to the Respondent, the Departnent of Business Regul ation (now the the Departnent
of Busi ness and Professional Regulation), Division of Pari-nutuel Wagering (the
Division), for a three-year occupational |icense as a veterinarian. The |icense
was issued with a schedul ed expiration in 1994.

2. In Cctober, 1993, the Division filed an Adm nistrative Conpl ai nt
alleging that the Petitioner violated emergency rule 7EER92-2(18) and F. A C
Rul e 61D-1.002(18) (fornerly codified as F. A C. Rule 7E-16.002(18)) on Novenber
11, 1992, and April 2, 1993. The charges remain pendi ng and have been referred
to the Division of Admi nistrative Hearings, where they have been gi ven DOAH Case
No. 93-6638.



3. On or about June 18, 1992, the Division released the | egal opinion of
its CGeneral Counsel that, if certain provisions of the statutes governing pari-
mut uel wagering were allowed to sunset on July 1, 1992, the Division legally
woul d be unable to regul ate pari-nmutuel wagering adequately, and pari-nmutue
wagering woul d becone illegal in Florida.

4. In response to the legal opinion, several tracks and jai alai frontons
filed suit in circuit court seeking declaratory and injunctive relief. On or
about June 30, 1992, a tenporary injunction was issued in the court case
requiring the parties to maintain the status quo in effect on June 30, 1992,
until further order

5. Afinal hearing in the court case was held on August 10, 1992. The
court's Final Order held that the statutes that remained in effect after July 1,
1992, were "legally sufficient and not in violation of Article X, Section 7, of
the Florida Constitution (1968) [a prohibition against |lotteries not sanctioned
by law]." The court dissolved the tenmporary injunction effective August 25,
1992.

6. After the court decision, notwi thstanding the earlier |egal opinion
i ssued by its CGeneral Counsel, the Division determined that it had the necessary
statutory authority to promul gate energency rules to inplenent what remai ned of
the pari-nutuel wagering statutes after July 1, 1992. Approxinately $1.7

billion in cash was bei ng wagered annually. Taxes collected on the wagers
amounted to approximately $105 million a year. The possibilities for cheating
and stealing to obtain a piece of the action illegally are endless, requiring
effective regul ation and constant vigilance. It is not unusual, for exanple,
for cheaters to attenpt to drug race animals illegally. As a result, sone

85, 000 urine and bl ood sanpl es are taken fromrace ani mals annually.

7. 1t was determ ned that, under the remants of the statutes that
remai ned after July 1, 1992, there were three areas vital to the public's
wel fare for which sanctions or rul emaki ng, or both, were necessary: (1)
regul ati on of the pari-nutuel wagering pool; (2) regulation relative to the
collection of taxes; and (3) regulation of the admi nistration of nedicines and
drugs to racing ani mals.

8. Fifty-four enmergency rul es, designated 7EER92-1 t hrough 7EER92-54, were
promul gated on or about August 24, 1992. (These conpare to the 340 rul es
previously promul gated under the authority of, and to inplenent, the entirety of
Chapter 550, Fla. Stat. (1991), in effect before July 1, 1992.) In addition
the Division requested that the tracks and frontons pronul gate "in-house" rul es
in an attenpt to maintain, as a practical matter, the status quo as of June 30,
1992, to the extent possible. On or about Novenber 22, 1992, the energency
rules were replaced by permanent rules, designated F. A.C. Rule Chapter 7E-16,
and F. A.C. Rule Chapter 7E-4 was repeal ed.

9. On or about Decenber 16, 1992, the Legislature enacted Chapter 92-348,
Laws of Florida (1992), a new conprehensive statute governing dog and horse
raci ng pari-nmutuel wagering. It replaced the prior |aw

10. The final bill analysis and econom c inpact statenent produced by the
House of Representatives Commttee on Regul ated Industries referred to Chapter
92-348 as a "revision" of the | aw on the subject.



11. The Division suggested to the Senate Conmerce Committee that an

earlier Senate version of the bill contain a retroactive "savings clause" to
specify that the Division would have jurisdiction to prosecute disciplinary
proceedi ngs agai nst occupational |icensees that were pending on July 1, 1992,

under the Division's emergency rul es and under the provisions of what would
become Chapter 92-348. No such provision was included in Chapter 92-348.

12. On or about Decenber 17, 1992, the Division transmitted to the
Departnment of State, Bureau of Adm nistrative Code, as "technical changes" under
F.A.C. Rule 1S-1.002(9), "corrections" to the statutory authority for, and | aw
i npl enented by, F.A C. Rule Chapter 7E-16. The "corrections" substituted
appropriate provisions from Chapter 92-348.

13. The Division interprets F.A C. Rule 1S-1.002(9) to apply to changes in
the statutory authority for, and | aw i npl enented by, rules.

14. F. A C. Rule Chapter 7E-16 later was redesignated as F.A. C. Rule
Chapter 61D 1.

15. Between July 1 and Decenber 16, 1992, the Division issued sone 11, 000
occupational |icenses and denied sone 22 applications. During this tinme period,
the Division collected some $400, 000 in occupational license fees. The fees
were part of the nore than $800, 000 collected in the fiscal year ending June 30,
1993.

16. During the period fromJuly 1 to Decenber 16, 1992, the Division
di sm ssed nore than 80 pending disciplinary matters out of concern for whether
the Division still had authority to i npose sanctions for the violations in
guestion. In addition, during that tine period, out of the same concerns, the
Di vision declined to prosecute nore than 260 other cases in which track judges
or stewards had found viol ations.

CONCLUSI ONS OF LAW
A. History of Pertinent Statutory and Rul e Changes.

17. Prior to July 1, 1992, F.A C. Rules 7E-4.024(18) and 7E-4.031 were
some of the existing rules that had been promnul gated by the Division of Pari-
mut uel WAgering of the Department of Business Regul ation (the Division) under
Chapter 550, Fla. Stat. (1991), governing dog and horse racing pari-mnmutue
wageri ng.

18. F. A C Rule 7E-4.024(6) provided: "No person shall conspire with any
ot her person for the comm ssion of, or connive with any other person in any
corrupt or fraudulent practice in relation to racing nor shall he commit such an
act on his own account."™ It recited that it was promnul gated under the authority
of Section 550.02(3) of the Florida Statutes for purposes of inplenenting
Sections 120.57, 120.58, 120.60, 550.02 and 550.24 of the Florida Statutes.
Section 550.02(3)(a) gave the Division rul enaking authority generally "for the
control, supervision, and direction of all applicants, permttees, and |licensees
and for the hol ding, conducting, and operating of all racetracks, race neets,
and races held in this state . " Section 550.24 made it a crime for any
person to influence or have any understandi ng or connivance with any person
associated with or interested in the conduct of dog or horse racing pari-nmutue
wagering to prearrange or predetermine the results of any race, including
t hrough admi ni stration of medication or drugs to a race animal or conspiracy to
adm ni ster medi cation or drugs to a race ani mal



19. F. A C Rule 7E-4.031 set out a conprehensive schene for the issuance
and regul ati on of occupational |icenses for persons connected with racetracks.
It recited that it was pronul gated under the authority of Section 550.02(3) of
the Florida Statutes for purposes of inplenmenting Sections 550.02 and 550. 10 of
the Florida Statutes. Section 550.02 is described in the precedi ng paragraph
Section 550.10 required that every person connected with a racetrack purchase

fromthe Division an occupational |icense, provided for occupational |icense
fees, and authorized the Division to "deny, suspend, revoke, or place conditions
or restrictions on any occupational |icense"” for, anbng other things, violation

of the provisions of chapter 550 or 551 of the Florida Statutes "or the rules
and regul ations of the division governing the conduct of persons connected with
the racetracks. "

20. Section 30 of Chapter 91-197, Laws of Florida (1991), repeal ed
nunerous sections of Chapter 550, Fla. Stat. (1991), governing dog and horse
raci ng pari-nmutuel wagering, including Sections 550.02 and 550. 10, effective
July 1, 1992.

21. Anmong the provisions of Chapter 550 that remained in effect after the
Chapter 91-197 repeal took effect on July 1, 1992, were: parts of Section
550. 09, providing for the assessment and paynment of daily license fees and taxes
on persons engaged in the business of conducting race neetings; Sections
550. 13, 550. 131 and 550.14, providing for the division and distribution of
nmoni es derived under what was |left of the pari-nutuel wagering | aw, parts of
Section 550. 16, authorizing and regulating the sale of tickets or other
evi dences showing an interest in or a contribution to a pari-nutuel pool
Section 550.24, nmaking it a crime for any person to influence or have any
under st andi ng or connivance with any person associated with or interested in the
conduct of dog or horse racing pari-mutuel wagering to prearrange or
predeterm ne the results of any race, including through adm nistration of
medi cation or drugs to a race animal or conspiracy to adm ni ster nedication or
drugs to a race animal; Section 550.2405, prohibiting the use of a controlled
subst ance or al cohol by "any occupational |icensees officiating at or
participating in a race" and requiring occupational |icensees to consent to
subm ssion to certain breath, blood and urine tests for the purpose of detecting
a violation of the prohibition; Section 550.241, prohibiting the racing of
animal s with any drug, nedication, stinulant, depressant, hypnotic, narcotic,
| ocal anesthetic, or drug-masking agent and authorizing both adm nistrative
action against |icensees, including occupational |icensees, who violate the
statute and rul emaking to inplenment the statute; and Section 550. 361
prohi bi ti ng bookmaki ng on the grounds or property of a permnitholder of a dog or
horse race track and denyi ng persons convicted of booknaking fromentering such
atrack's premises. |In addition, Section 120.633, Fla. Stat. (1991), renai ned
in force and effect, exenpting the proceedings of track stewards, judges, and
boards of judges fromthe hearing and notice requirenents of Chapter 120, Fl a.
Stat. (1991), when they hold hearings for the purpose of inposing fines or
suspensions for violations of certain Division rules, including those:
prohibiting interference with races; prohibiting the druggi ng or nedicating of
race animals; prohibiting the possession of paraphernalia that could be used for
t he prohi bited druggi ng or nedicating of race aninmals; and prohibiting
prearrangi ng the outcone of any race.

22. On or about August 24, 1992, the Division promnmul gated emergency rul es
governi ng dog and horse racing pari-mutuel wagering under what was |eft of
Chapter 550. They included 7EER92-2(18) and 7EER92-6.



23. 7EER92-2(18) provided: "No person shall conspire with any other
person for the comm ssion of, or connive with any other person in any corrupt or
fraudul ent practice in relation to racing or jai alai nor shall he commt such
an act on his own account."” Except for the addition of the reference to jai
alai, 7EER92-2(18) is the sane as F. A C. Rule 7E-4.024(6).

24. T7EER92-6 set out a conprehensive schenme for the issuance and
regul ati on of occupational l|icenses for persons connected with racetracks. It
val i dat ed occupational l|icenses issued prior to the pronul gation of the
energency rules, and its fee structure for occupational |icenses was the sane as
what was in the repeal ed Section 550.10, Fla. Stat. (1991).

25. Both enmergency rules stated that they were pronul gated under the
authority of, and to inplenment, Sections 120.633, 550.16(1), and 550.241 of the
Florida Statutes. 7EER92-6 stated that it also inplenmented the other
subsections of Section 550. 16.

26. O her energency rules also were pronul gated specifically to inplenment
Sections 120.633, 550.16(1), and 550.241 of the Florida Statutes. Section
120. 633 was specifically inplenmented by 7EER92-4. Section 550.16(1) was
specifically inplenmented by 7EER92-31 and 7EER92-33 t hrough 7EER92-37. Section
550. 241 was specifically inplenented by 7EER92-7 through 7EER92-9.

27. On or about Novenber 22, 1992, the Division sinultaneously repeal ed
F.A.C. Rule Chapter 7E-4, including Rules 7E-4.024(6) and 7E-4.031, and
promul gated F. A C. Rules 7E-16.001 through 7E-16.004 and 7E-16.006 through 7E-
16.054. The old rules were repeal ed "because the statutory authority for the
rul es was repeal ed during the last Legislative session." F.AC Rule 7E-
16.002(18) is identical to energency rule 7EER92-2(18). Like emergency rule
7EER92-6, F.A.C. Rule 7E-16.006 sets out a conprehensive schene for the issuance
and regul ati on of occupational |icenses for persons connected wi th racetracks
and is virtually identical to the energency rule. It also validated
occupational |icenses issued prior to the promul gation of the enmergency rules,
and its fee structure for occupational |icenses was the same as what was in the
repeal ed Section 550.10, Fla. Stat. (1991).

28. Like the energency rules they mmc, both F.A C Rules 7E-16.002(18)
and 7E-16.006 state that they are promul gated under the authority of, and to
i mpl enent, Sections 120.633, 550.16(1), and 550.241 of the Florida Statutes, and
F.A C. Rule 7E-16.006 states that it also inplenents the other subsections of
Secti on 550. 16.

29. As with the enmergency rules, F.A C. Rule Chapter 7E-16 rules also were
promul gated specifically to inplenment Sections 120.633, 550.16(1), and 550. 241
of the Florida Statutes. Section 120.633 was specifically inplenented by F. A C
Rul e 7E-16.004. Section 550.16(1) was specifically inplenented by F.A C. Rules
7E-16. 031 and 7E-16.033 through 7E-16.037. Section 550.241 was specifically
i npl enented by 7E-16.007 through 7E-16. 009.

30. On or about Decenber 16, 1992, the Legislature enacted Chapter 92-348,
Laws of Florida (1992), governing dog and horse raci ng pari-nutuel wagering.

31. Section 7 of Chapter 92-348 created a Section 550.0251 of the Florida
Statutes. Like Section 550.02, Fla. Stat. (1991), the new | aw gave the Division
rul emaki ng authority generally "for the control, supervision, and direction of
all applicants, permttees, and licensees and for the hol di ng, conducting, and



operating of all racetracks, race neets, and races held in this state
At the same time, Section 67 purported to again repeal Section 550.02, Fla.
Stat. (1991).

32. Section 16 of Chapter 92-348 created a new Section 550.105 of the
Florida Statutes. Like Section 550.10, Fla. Stat. (1991), Section 16 of the new
| aw required that each person connected with a racetrack purchase fromthe
Di vi sion an occupational |icense, provided for occupational |icense fees, and
aut horized the Division to "deny, suspend, revoke, or place conditions or
restrictions on any occupational |icense" for violation of the statutes, or the
rul es and regul ations of the Division "governing the conduct of persons
connected with racetracks.” At the sane tine, Section 67 of the new | aw
purported to again repeal Section 550.10, Fla. Stat. (1991).

33. Although the new Section 550.105, Fla. Stat. (Supp. 1992), was quite
simlar to the repeal ed Section 550.10, Fla. Stat. (1991), the two statutes
differ in sone respects. Under the new statute, the |icensing schene
establ i shed a new category of restricted occupational |icenses for persons not
havi ng access to certain specified areas of a track, including the nutuels or
nmoney room and the "backsi de" where the racing animals are kept. Wth the new

i censing schenme canme sonme new and different occupational |icense taxes.
However, the Petitioner's license would remain an unrestricted |icense, as
before the statutory changes, and the occupational l|license fee for it would

renai n the sane.

34. Section 67 of Chapter 92-348 al so repeal ed Sections 550.16 and
550.241, Fla. Stat. (1991).

35. On or about Decenber 17, 1992, the Division filed a |list of "technica
changes" to be made to F. A C. Rules 7E-16.002 t hrough 7E-16.054 "to correct the
Specific Authority and Law I npl emented sections of these rules.” The |ist
changed the "Specific Authority" for F.A C Rule 7E-16.002 to Sections 120. 633,
550. 0251 and 550. 155, Florida Statutes, and the "Law I npl emrented” to Sections
550. 0251, 550. 0425, 550.235, 550.24055, and 550.2415, Florida Statutes. The
list also changed the "Specific Authority” for F.A C. Rule 7E-16.006 to Sections
550. 0251 and 550. 155, Florida Statutes, and the "Law I npl emented” to Section
550. 105, Florida Statutes.

36. Later, the F.A C Rule Chapter 7E-16 was recodified as F.A C Rule
Chapter 61D 1.

B. Standi ng.

37. In rule challenges such as these, the Petitioner has the burden of
proving that he has "standing." See Dept. of Health and Rehabilitative Services
v. Alice P., 367 So. 2d 1045, 1052 (Fla. 1st DCA 1979).

38. The Division concedes the Petitioner's standing to chall enge energency
rule 7EER92-2(18) and F.A.C. Rule 61D 1.002(18) (formerly F. A C. 7E-16.002(18))
but contends that the Petitioner has no standing to challenge enmergency rule
7EER92-6 and F. A C. Rule 61D-1.006 (formerly F.A.C. 7E-16.006). The Division's
argunent is that the Petitioner has not proven "injury in fact." See, e.g.

Prof. Fire Fighters of Florida, Inc., et al., v. Dept. of Health and

Rehabi litative Services, 396 So. 2d 1194 (Fla. 1st DCA 1981). The Division
argues that the pari-mutuel occupational |icensing scheme in the Division's
energency rule 7EER92-6 and F.A.C. Rule 61D 1.006 (fornerly F. A C. 7E-16.006) do
not, in and of thenselves, cause any "injury” to the Petitioner and that they do



not enbody changes in the licensing scheme which are nore "injurious" than the
i censing schene under the former rules. (The Division argues that the
licensing schenme in the rules being challenged does not make any changes t hat
will affect the Petitioner and that, to the contrary, by recognizing the
validity of the Petitioner's license, it saves himoccupational |icensing fees
he ot herwi se woul d have to pay for a new license.) Essentially, the same
argunents formthe bases of the Division's prehearing "Mtion to D smss
Chal l enge to Rule 7EER92. 6 and 7E-16.006," ruling on which was reserved, and a
posthearing "Motion for Partial Summary Final Oder."

39. Notwithstanding the Division's argunents, and the |anguage in sone of
t he decisional law on which it is based, it is concluded that a person who is
subject to a licensing schene, such as the pari-nutuel occupational |icensing
scheme in the Division's enmergency rule 7EER92-6 and F. A.C. Rule 61D 1. 006
(formerly F.A.C. 7E-16.006), has standing to challenge the validity of the
rules. So long as the rules apply to the person, it is not necessary to prove
any nore of an "injury in fact,"” and it is not necessary to prove that the rules
enbody changes in the |icensing schene which are nore "injurious” than the
licensing schenme under the former rules. It is concluded that the Petitioner
has standing to challenge the rules to which he is subject, and the Division's
notions arguing to the contrary are deni ed.

40. On the other hand, a person whose standing cones from being subject to
a licensing schene does not have standing to challenge the validity of rules to
which he is not subject. While the Petitioner has standing to challenge the
rules that apply to the occupational license to which he is subject, he does not
have standing to challenge rules that do not apply to him

C. Challenge to 7EER92-6 i s Mbot.

41. Under Section 120.54(9)(c), Fla. Stat. (1993), energency rules are
effective for a maxi num of 90 days. 7EER92-6 has expired and has been repl aced
by permanent rules. The current rules set out the licensing schene nowin
effect. The Petitioner's challenge to 7ERR92-6 is noot. (The only reason the
chal | enge to 7EER92-2(18) is not also noot is that the Petitioner has been
charged with having violated it during the tinme it was still effective.)

D. Burden of Proof in Rule Challenges.

42. In rule chall enges such as these, the Petitioner has the burden of
proving that the challenged rules are invalid. See Austin v. Dept. of Health
and Rehabilitative Services, 495 So. 2d 777 (Fla. 1st DCA 1986).

E. Statutory Tests for Validity.

43. Section 120.56, Fla. Stat. (1993), provides for admnistrative
chal | enges to agency rules on the ground that they are invalid exercises of
del egated |l egislative authority. Section 120.52(8), Fla. Stat. (1993),
provi des:

"Invalid exerci se of del egated |egislative
aut hority" means action whi ch goes beyond the
powers, functions, and duties del egated by
the Legislature. A proposed or existing rule
is an invalid exercise of del egated

| egislative authority if any one or nore of
the foll owi ng apply:



(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
set forth in s. 120.54;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(7);

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required by
s. 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency; or

(e) The rule is arbitrary or capri cious.

Application of Section 120.52(8) to the peculiar circunmstances of this case
requires that the statutory rul emaking authority for, and | aw i npl enented by,
the rul es be ascertai ned.

F. Chapter 92-348 as Authority and Law | npl enent ed.

44, One of the Division's argunments is that appropriate citations from
Chapter 92-348 serve as the statutory authority for, and | aw i npl enrented by, the
chal l enged rules. Logically, this argunment only can apply to F. A C. Rules 61D
1.002(18) [formerly 7E-16.002(18)] and 61D-1.006 [formerly 7E-16.006], since the
energency rules already had expired by the tinme of the enactnment of Chapter 92-
348.

45. On or about Decenber 17, 1992, the Division transmtted to the
Departnment of State, Bureau of Adm nistrative Code, as "technical changes" under
F.A.C. Rule 1S-1.002(9), "corrections" to the statutory authority for, and | aw
i npl enented by, F.A C. Rule Chapter 7E-16. The Division argues that the
"corrections" substituted the Chapter 92-348 provisions for the remants of
Chapter 550, Fla. Stat. (1991), left after the July 1, 1992, effective date of
the repeals enacted in Chapter 91-197, Laws of Florida (1991), that previously
were cited as the statutory authority for, and |aw i npl emented by, the
chal | enged rul es.

46. The Petitioner argues that the substitution of the Chapter 92-348
provisions for the remants of Chapter 550, Fla. Stat. (1991), as the statutory
authority for, and law inplenented by, the challenged rul es was inproper under
F.A C. Rule 1S-1.002(9).

47. F.A.C Rule 1S-1.002(9) provides:

Techni cal changes such as non-substantive
changes, punctuation, m sspellings,
corrections of tense, change of address or

t el ephone nunber, or simlar changes which do
not affect the construction or neaning of the
rul es, may be acconplished by witing a
letter to the Bureau of Admi nistrative Code.
Such changes do not require notification in
the Florida Adm nistrative Wekly.

(Enphasi s added.)



48. The Petitioner did not introduce any evidence of an agency
interpretation of the underlined | anguage of F.A C. Rule 1S-1.002(9)--either an
interpretation by the Division or by the Departnment of State--that woul d support
its contention that F.A C. Rule 1S-1.002(9) does not apply to changes in the
statutory authority for, and |law i npl emented by, the challenged rules. To the
contrary, the facts denontrate that the Division interprets F.A C Rule 1S
1.002(9) to apply to changes in the statutory authority for, and | aw i npl ement ed
by, rules. In addition, the absence of any evidence that the Departmnent of
State, Bureau of Adm nistrative Code, objected to the Division's technica
changes coul d suggest that the Departnment of State's interpretation of F.A C
Rule 1S-1.002(9) is in accord with the Division's.

49. The Petitioner argues that, notw thstanding the D vision or even the
Departnment of State interpretation of F.AC Rule 1S-1.002(9), the substituted
Chapter 92-348 provisions cannot stand as the statutory authority for, and | aw
i npl enented by, at |east sonme of the rules because they are inconsistent with
the rules in some respects, towit: (1) F.AC Rule 61D-1.001 [formerly 7E-

16. 001] states that it inplenents Chapter 550, as anmended by Chapter 91-197,
Laws of Florida (1991), as effective July 1, 1992; (2) F.A C. Rule 61D
1.006(1)(b) [formerly 7E-16.006(1)(b)] provides that "[p]ari-nmutuel occupationa
licenses issued pursuant to this rule shall only be valid until the expiration
of this energency rule”; (3) F.AC Rule 61D 1.006(1)(c) [fornerly 7E-

16.006(1)(c)] provides for some occupational |icense taxes that significantly
differ fromthose in Chapter 92-348; and (4) Chapter 92-348 al so contains a new
category of restricted occupational |icenses and sone |icense taxes that either

are not addressed or covered in the rules or are inconsistent with the taxes set
out in the rules.

50. As for discrepancies (3) and (4), they relate to occupational |icenses
to which the Petitioner is not subject. As explained in the section "A
St andi ng" of these Concl usions of Law, supra, the Petitioner has no standing to
chal | enge those rules. |In substance, the |license and tax applicable to the
Petitioner is not changed.

51. As for discrepancies (1) and (2), the Petitioner correctly points out
that the change of statutory authority and |aw i npl enmented affects the
construction or nmeaning of those particular rules and that F.A. C. Rule 1S
1. 002(9) does not authorize the purported "techni cal changes"” to the statutory
authority for, and |l aw i npl enented by, those rules.

52. The Petitioner can point to no other rules whose construction or
meani ng are changed as a result of the change of statutory authority and | aw
i npl enented. It is concluded that, except for F.A C. Rules 61D 1.001 [formerly
7E-16.001] and 61D-1.006(1)(b) [fornerly 7E-16.006(1)(b)], changes in the
statutory authority for, and |law i nplemented by, rules "do not affect the
construction or nmeaning of the rules,” and they woul d be considered "technica
changes" under F.A.C. Rule 1S-1.002(9). The substituted provisions from Chapter
92-348 are sufficient to serve as the statutory authority for, and | aw
i npl enented by, the rest of F.A C. Rule Chapter 61D-1 [formerly 7E-16].

G Repeal and Re-enactnent Argunent.

53. Another of the Division's argunents is in effect that the enactnent of
Chapter 92-348, Laws of Florida (1992), revived the portions of Chapter 550,
Fla. Stat. (1991), that were repealed on the July 1, 1992, effective date of
Chapter 91-197, Laws of Florida (1991). According to this argunment, having been



revived, they can again serve as the statutory authority for, and | aw
i npl enented by, existing F.A C. Rules 61D-1.002(18) [formerly 7E-16.002(18)] and
61D-1.006 [fornerly 7E-16.006], as well as the energency rules.

54. The repeal and re-enactnent argunment is based on case | aw such as:
McKi bben v. Mallory, 293 So. 2d 48 (Fla. 1974); Solloway v. Dept. of Prof. Reg.
421 So. 2d 573 (Fla. 3d DCA 1982); and Col denberg v. Done Condom nium Ass'n, 376
So. 2d 37 (Fla. 3d DCA 1979). But it is concluded that those decisions are not
applicable to this case. They address the amendnent of a statute by the
si mul t aneous repeal of former statutory provisions and the re-enactnment of a
new, conprehensive statute incorporating the anendnents. They hold essentially
that, when such a simultaneous repeal and re-enactnent neither specifies that
the new statute shall have retroactive effect nor specifies that rights accruing
under the fornmer version of the statute (before the repeal and re-enactnment) are
ext i ngui shed, the Legislature is deenmed to have intended for the reenacted
provisions to remain in effect continuously and for rights accruing prior to the
repeal and re-enactnment to be fixed and preserved under the fornmer version of
the statute

55. In this case, there is no question as to the Legislative intent under
Chapter 91-197, Laws of Florida (1991). The Legislature clearly intended for
the statutory repeals to take effect on July 1, 1992. Had the Legislature re-
enacted the repeal ed provisions, with or without anmendnents, by July 1, 1992,
si mul t aneous repeal and re-enactnent could have been argued. Instead, the
repeal s took effect wi thout any sinultaneous re-enactmnent.

56. There are indications that the Legislature, in enacting Chapter 92-
348, Laws of Florida (1992), considered it to be both a "revision" and a
"reenactnment” of Chapter 550, Fla. Stat. (1991). Chapter 92-348 al so purported
to re-repeal the provisions already repealed effective July 1, 1992. But it is
concl uded that those actions are not sufficient to establish the Legislature's
intent to re-enact the repeal ed portions of Chapter 550 retroactive to July 1,
1992.

57. In addition to the inapplicability of the "sinmultaneous repeal and re-
enactment” principle, the Division ignores other facts which undermne its
argunent. First, none of the rules in question cite to the repeal ed portions of
Chapter 550, Fla. Stat. (1991), as their statutory authority or as the |aw
i npl enented by them as required by Section 120.54(7), Fla. Stat. (1993).
Second, as to F.A.C. Rule Chapter 61D 1 [formerly 7E-16], the "technica
changes" substituted provisions from Chapter 92-348 as the statutory authority
for, and law i nplenmented by, the rules, to the extent that F.A C. Rule 1S
1. 002(9) applies.

H  Remants of Chapter 550, Fla. Stat. (1991)
as Authority and Law | npl enment ed.

58. As set out previously in these Conclusions of Law, the D vision cannot
resort either to Chapter 92-348 or to the provisions of Chapter 550, Fla. Stat.
(1991), that were repeal ed by Chapter 91-197, Laws of Florida (1991), effective
July 1, 1992, as the statutory authority for, and |aw i npl enented by, either
(1) F.AC Rule 61D-1.001 [formerly 7E-16.001], stating that it inplenents
Chapter 550, as anended by Chapter 91-197, Laws of Florida (1991), as effective
July 1, 1992; (2) F.A.C Rule 61D 1.006(1)(b) [formerly 7E-16.006(1)(b)],
providing that "[p]ari-nutuel occupational |icenses issued pursuant to this rule
shall only be valid until the expiration of this enmergency rule"; or (3)
energency rule 7ERR92-2(18). For those rules, it nust be determ ned whether the



remmants of Chapter 550, Fla. Stat. (1991), after the July 1, 1992, effective
date of the repeals enacted in Chapter 91-197 are sufficient to serve that
pur pose.

59. After the repeals, the general rulenmaking authority in Section
550.02(3)(a), Fla. Stat. (1991), was gone. So was the specific authority in
Section 550.10, Fla. Stat. (1991), for the Division to issue and regul ate
occupational licenses. But, as was held in Fairfield Comunities v. Florida
Land and Water Adjudicatory Commin, 522 So. 2d 1012, 1014 (Fla. 1st DCA 1988):

VWile it is true that no agency has inherent
rul emaki ng aut hority, and any rul emaki ng
authority which the legislature may validly
del egate to the adm nistrative agency is
limted by the statute conferring the power,
rul emaki ng authority may be inplied to the
extent necessary to properly inplement a
statute governing the agency's statutory
duties and responsibilities. Departnent of
Pr of essi onal Regul ati on, Board of

Pr of essi onal Engi neers v. Florida Society of
Pr of essi onal Land Surveyors, 475 So. 2d 939
(Fla. 1st DCA 1985).

It is concluded that, to the extent that the Division cannot resort to either
Chapter 92-348 or the provisions of Chapter 550, Fla. Stat. (1991), that were
repeal ed by Chapter 91-197, Laws of Florida (1991), effective July 1, 1992, the
necessary authority for the Division's rules can be inferred under the

ci rcunst ances of this case.

60. Even after the repeals, the remaining | egislation contenplated the
continuation of pari-mutuel wagering. Parts of Section 550.09 remained,
providing for the assessment and paynent of daily license fees and taxes on
persons engaged in the business of conducting race neetings. Sections 550.13,
550. 131 and 550. 14 renmi ned, providing for the division and distribution of
nmoni es derived under what was |left of the pari-nutuel wagering law. Parts of
Section 550. 16 renai ned, authorizing and regulating the sale of tickets or other
evi dences showing an interest in or a contribution to a pari-nutuel pool

61. Specific rulemaking authority with respect to occupational |icenses
remained in the formof Section 550.241, which prohibited the racing of aninals
with any drug, nedication, stimulant, depressant, hypnotic, narcotic, |ocal
anest hetic, or drug-nmasking agent and authorizing both adm nistrative action
agai nst |icensees, including occupational |icensees, who violate the statute and
rul emaking to i nplement the statute.

62. There also was another specific reference to occupational licenses in
Section 550. 2405, which prohibited the use of a controlled substance or al coho
by "any occupational |icensees officiating at or participating in a race" and
requi red occupational l|icensees to consent to subm ssion to certain breath,
bl ood and urine tests for the purpose of detecting a violation of the
prohi bi ti on.

63. Wiile not nentioning occupational |icenses, other remants nade it
cl ear that neither occupational |icensees nor anyone else would be permtted to
engage in certain conduct. Section 550.24, Fla. Stat. (1991), nmade it a crine
for any person to influence or have any understandi ng or connivance w th any



person associated with or interested in the conduct of dog or horse racing pari-
mut uel wagering to prearrange or predeterm ne the results of any race, including
t hrough admi ni stration of medication or drugs to a race animal or conspiracy to
adm ni ster medi cation or drugs to a race animal. Section 550.361, prohibited
bookmaki ng on the grounds or property of a permtholder of a dog or horse race
track and denyi ng persons convicted of bookmaking fromentering such a track's
prem ses. Wiile specifically addressing the proceedi ngs of track stewards,

j udges, and boards of judges, Section 120.633, Fla. Stat. (1991), referenced
their hearings for the purpose of inposing fines or suspensions for violations
of certain Division rules, including those: prohibiting interference with
races; prohibiting the drugging or nedicating of race aninmals; prohibiting the
possessi on of paraphernalia that could be used for the prohibited druggi ng or
medi cati ng of race animals; and prohibiting prearrangi ng the outcone of any
race.

64. It is concluded that the authority for F.A C. Rules 61D 1.001
[formerly 7E-16.001] and 61D-1.006(1)(b) [formerly 7E-16.006(1)(b)], as well as
energency rule 7EER92-2(18), can be inferred fromthe foregoing remants of
Chapt er 550 which they inplenent.

DI SPOSI T1 ON

Based on the foregoi ng Findings of Fact and Conclusions of Law. (1) the
Petitioner's challenge to the validity of 7ERR92-6 is dism ssed as noot; and (2)
the Petitioner's challenges to 7ERR92-2(18), F.A.C. Rule 61D 1.002(18) [formerly
7E-16.002(18)], and F.A.C. Rule 61D 1.006 [fornerly 7E-16.006] are denied, and
those rules are held to be valid.

DONE AND ORDERED this 4th day of February, 1994, in Tall ahassee, Florida.

J. LAVRENCE JOHNSTON

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 4th day of February, 1994.

APPENDI X TO RECOVWENDED ORDER, CASE NO 93-6549RX

To conply with the requirenments of Section 120.59(2), Fla. Stat. (1991),
the following rulings are made on the parties' proposed findings of fact:

Petitioner's Proposed Findings of Fact.

1.-2. Accepted and incorporated to the extent not subordinate or
unnecessary.

3.-12. Conclusion of |aw

13. Accepted and incor por at ed.

14.-26. Conclusions of |aw.



27-29. Facts accepted but |argely subordinate, unnecessary and concl usi on
of | aw.

30. Accepted and i ncorporated.

31. Conclusion of |aw.

32.-33. Argument and concl usion of |aw

34. Accepted and incorporated to the extent not subordi nate, unnecessary
or conclusion of |aw

35. Accepted and incorporated to the extent not subordi nate or
unnecessary.

36. Accepted and i ncorporated.

37.-38. Argument and concl usion of |aw

39.-40. Conclusion of |aw.

41.-42. Argunent and concl usion of |aw

Respondent' s Proposed Findi ngs of Fact.

1. Accepted and incorporated.

2. Conclusion of |aw

3. Accepted and incorporated to the extent not subordinate, unnecessary or
concl usion of | aw

4. Accepted and i ncorporated.

5. Last sentence, rejected as contrary to the greater weight of the
evidence. (The press release referred only to "facilities" not parties to the
lawsuit.) O herw se, accepted and incorporated to the extent not subordinate or
unnecessary.

6.-8. Accepted and incorporated to the extent not subordinate or
unnecessary.

9. First sentence, accepted and incorporated. The second, third and
fourth sentences are rejected as contrary to the greater weight of the evidence.
The rest is accepted and incorporated to the extent not subordi nate, unnecessary
or conclusion of |aw

10. Cenerally accepted but |argely unnecessary; incorporated to the extent
not subordi nate or unnecessary.

11. Accepted and incorporated to the extent not subordinate or
unnecessary.

12.-14. Accepted and incorporated to the extent not subordinate or
unnecessary.

15. Accepted but subordi nate and unnecessary.

16. First sentence, accepted but subordi nate and unnecessary; the rest,
concl usi ons of | aw.

17. Mostly argument and conclusions of law. The facts are accepted but
are subordi nate and unnecessary.

18. Facts are rejected as not proven. The rest is rejected as irrel evant
and as argument and conclusion of |law. Al so unnecessary.

19. Accepted but irrelevant, subordinate and unnecessary.

20. Accepted and i ncorporated.
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Nor t hwood Centre
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Tal | ahassee, Florida 32399-0792

Jack McRay, Esquire
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Depart nment of Busi ness and
Pr of essi onal Regul ati on
Nor t hwood Centre
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NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVED.



